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              -   Vs    - 

Sri Nipen Saikia : :  :  : Accused person.   
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For the prosecution/State of Assam : Mr. H. Hazarika, Addl. P.P. 

Biswanath Chariali. 

For the accused :- Mr. G. Borah, Advocate. 

Biswanath Chariali. 

Dates of depositions :- 22.6.10, 3.12.10, 2.9.11, 5.5.12,  

Date of argument :- 01.02.14.

Date of Judgment :- 13.02.14. 

J U D G M E N T 

1.  The case of the prosecution as unfolded at the trial, may, in brief be 

described thus :- 

 On 6.10.09 one Smti  Taramai Saikia lodged FIR before In-charge of 

Ghahigaon Police Out Post intimating that on 05.10.09 at about 10 p.m. at night when 

her  son-in-law Nirmal  Dutta  entered  into  the  approach-road  of  the  house  of  the 

informant at that time the accused Nipen Saikia  gave 'dao' blow causing serious cut 

injury on person of Nirmal Dutta and thereafter accused fled away. 

2. On  receipt  of  the  FIR,  police  registered  Gohpur  P.S.  Case 

No.168/09 U/S-447/326 of the IPC and investigated the same. After completion 

of  investigation,  accused  Nipen  Saikia   was  charge-sheeted  for  the  offence 

punishable U/S-447/302 of the IPC. 
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3. Accordingly, on appearance of the accused before the learned Sub-

Divisional Judicial  Magistrate(M), Biswanath-Chariali,  Sonitpur, the copy of 

the case was furnished to him to intimate him about the case of the prosecution. 

The learned Magistrate after giving copies of the case, hearing submission from 

both the sides and notifying the public prosecutor, committed the case to the 

court of Sessions. 

4. On being receipt of this case by the learned Sessions Judge, Tezpur, the 

same was registered and transferred to this court for disposal. 

5. On appearance of the accused Nipen Saikia  before this court, both the 

sides were heard and charge against  the accused for the offence punishable U/S-

447/302 of the IPC was framed by my predecessor. The charge was framed, read 

over and explained to the accused, to which he pleaded not guilty and claimed to be 

tried. 

6. The prosecution has examined as many as six witnesses in this context. 

All PWs were cross-examined by the learned defence Counsel. The statement of the 

accused has been recorded as per provision of Section-313 of the Criminal Procedure 

Code ( in short the 'Code'). Defence plea was of total denial and defence adduced no 

evidence. 

POINT  FOR DETERMINATION IS ; 

7.  (i)   Whether  the  accused  on  05.10.09  at  about  9  p.m.  at  village   

Borsuta-gaon  under  Gohpur  P.S.  in  the  district  of  Sonitpur,  had   

committed criminal house trespass by entering into the house compound of  

Smti Taramai Saikia with intent to commit the offence of murder and thereby 

committed offence punishable U/S-447 of the IPC, as alleged ? 

 (ii) Whether  on  the  same  day,  time  and  place,  the  accused  did 

commit murder intentionally or knowingly causing the death of Nirmal Dutta 

and thereby committed the offence punishable U/S-302, IPC, as alleged ? 
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DECISION AND REASONS THEREOF

8. PW-1 is  Smti  Taramai  Saikia  who deposed that  about eight  months 

back on the 5th day of the month of 'Ahin' the occurrence took place. On that day her 

son-in-law Nirmal Dutta was invited for dinner. Accordingly, he came at about 9 

p.m. and during his presence the accused had knocked on the door of PW-1's house. 

When  PW-1  came  out  and  asked  the  accused  for  doing  so  then  the  accused 

threatened her. After taking dinner Nirmal Dutta came out of the house of PW-1 to 

return home and he was escorted by PW-1. At that very moment the accused gave 

'dao'  blow on the head of Nirmal Dutta and fled away. PW-1 caught hold of the 

injured and brought him to Gohpur for medical treatment wherefrom he was referred 

to Guwahati Medical College where he was treated for seven days but subsequently, 

Nirmal Dutta breathed his last during treatment. PW-1 further deposed that accused 

wanted to marry the daughter of PW-1 but PW-1 did not agree for which accused 

had frequently disturbed PW-1 prior to the occurrence. 

 In cross-examination PW-1 deposed that she has got three daughters and 

all of them are given marriage. She also deposed that on the day of occurrence her 

son-in-law Nirmal Dutta came alone to the house of PW-1 and there are houses of 

Dilip Sarma, Dinaram Saikia, Hiramol Bhuyan, Jiban, Ananda Bhuyan etc. near the 

house of  PW-1. PW-1 also deposed that  at  the time of  occurrence when she was 

talking to her son-in-law at that time accused suddenly gave blow on Nirmal Dutta 

with a 'dao' and fled away but in which direction the accused fled away that PW-1 did 

not see. She further deposed that the name of the younger brother of Nirmal Dutta is 

Jitu Dutta. Hearing hue and cry after the occurrence about 40/50 people gathered at 

the place of occurrence. She denied defence suggestion that she has deposed falsely 

against the accused. 

9. PW-2 is Sri Jitu Saikia who deposed that accused is known to him. On 

5.10.09 at about 9 p.m. she heard hue and cry in  the house of  his paternal  aunt 

Taramai  Saikia  and  rushed  to  the  spot  where  he  saw  Nirmal  Dutta  lying  with 

bleeding injury of his head.  On being asked PW-1 reported that accused had cut 

Nirmal Dutta. Thereafter, Nirmal Dutta was treated in Gohpur as well as GMCH, 

Guwahati where he died. 

 In cross-examination PW-2 deposed that at the time of occurrence he 

was sleeping in his house as such he did not see the actual  occurrence. He also 

deposed that it was dark when the occurrence took place and he came to the place of 

PW-1 along with one Manash. PW-2 denied defence suggestion that Taramai did not 

report him that accused had caused cut injury of Nirmal Dutta. 
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10. PW-3 is Sri Manash Saikia who deposed that on 5.10.09 when he was 

sleeping in his house after having dinner at that time he heard hue and cry and came to 

the house of PW-1 Taramai Saikia and saw there PW-3's brother-in-law Nirmal Dutta 

was lying there with head-injury. Thereafter, injured was shifted to Gohpur wherefrom 

he was taken to Tezpur for medical treatment and finally shifted to GMCH where the 

injured succumbed to his injury. PW-3 further deposed that why cut injury was caused 

to his brother-in-law that he does not know. 

In cross-examination, PW-3 deposed that at the time of occurrence there 

was load shedding as such it was dark in and around the place of occurrence. He also 

deposed that  at  first  he  along with  his  elder  sister  arrived the place of  occurrence. 

Thereafter, other people came there. PW-3 further deposed that he stated before police 

that his paternal aunt reported him that the accused had caused cut injury on person of 

Nirmal Dutta. 

11. PW-4 is Smti Jan Saikia who deposed that accused is known to her. In the 

year,2009 one day at about 9 p.m. hearing hue and cry she came out of her house and 

saw that the accused gave the 'dao' blow on her brother-in-law and fled away. She also 

deposed that on that day her brother-in-law was invited for dinner. After the occurrence 

the injured was shifted to Gohpur hospital wherefrom he was referred to GMCH, where 

the injured died after ten days during medical treatment. PW-4 also deposed that why 

the accused had caused cut injury of her brother-in-law that she does not know. 

In cross-examination, PW-4 deposed that on the day of occurrence her 

brother-in-law and his younger brother Jitu was also invited for dinner and Jitu Dutta 

came to the house of PW-4 in the evening on the day of occurrence. PW-4 further 

deposed that she only saw the accused running away from the place of occurrence and 

she did not see the accused while giving 'dao' blow on person of Nirmal Dutta. PW-4 

also deposed that they had no enmity with the accused prior to the occurrence. PW-4 

denied defence suggestion that on the day of occurrence the deceased Nirmal Dutta 

came to the house of the accused along with some other people and quarreled with him 

and also caused damage of the house of the accused. PW-4 denied defence suggestion 

that she has deposed false evidence. 

12. PW-5 is Sri Angat Rajbanshi who deposed that on 14.10.09 when he was 

attached to Bhangagarh Out Post as A.S.I. of police on that day receiving information 

from doctor of GMCH regarding death of Nirmal Dutta, aged 32 years, O/C made G.D. 

Entry No.272 dtd. 14.10.2009. Thereafter,  on being identified the dead-body by the 

elder brother of the deceased Sri Jitu Dutta, PW-5 held inquest over the dead-body to 

ascertain cause of death and with permission of the I/C sent the dead-body to the
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Surgeon  of  GMCH  and  thereafter,  he  collected  Post-Mortem  report.  PW-5  also 

collected other relevant documents including death certificate and sent those documents 

to Misamari P.S. which is the local police station of the deceased. Ext.1 is the Inquest-

report and Ext.1(1) is the signature of PW-5 

In cross-examination PW-5 deposed that he has not mentioned in 

connection with which Missamari P.S. Case Number, the inquest-report was prepared is 

not  mentioned by PW-4. He denied defence suggestion that  inquest-report  was  not 

prepared as per law. 

13. PW-6 is Sri Jitu Dutta who deposed that the accused is known to him 

who  used  to  visit  the  house  of  PW-6  sometimes.  PW-6  further  deposed  that  the 

informant is not known to him. On 5.10.09 at about 8/9 p.m. the occurrence took place. 

On that day the elder brother of PW-6 Nirmal Dutta along with PW-6 was invited for 

dinner in the house of Nirmal Dutta's mother-in-law. When PW-6 arrived the house of 

Nirmal Dutta's mother-in-law (PW-1) at that time accused came there and gave blows 

on the door of PW-1 as such an altercation between PW-1 and the accused took place. 

Thereafter, PW-6 called Nirmal Dutta over phone and when he arrived then accused 

also altercated with him and gave 'dao' blow on the head of Nirmal Dutta and fled 

away.  Thereafter, Nirmal Dutta fell on the ground with bleeding injury as such he was 

shifted to Gohpur F.R.U. wherefrom he was treated in Catholic Hospital, Ketela and 

Biswanath-Chariali hospital wherefrom she was shifted to GMCH for better treatment. 

On 13.10.09 Nirmal Dutta succumbed to his injury. Inquest of the dead-body was held 

where  Ext.1(2)  is  the  signature  of  PW-6.  Post-Mortem of  the  dead-body  was  also 

performed. PW-6 also deposed that he does not know whether accused had enmity with 

the deceased or not and after the occurrence injured Nirmal Dutta was not in a position 

to talk.  

 In cross-examination PW-6 deposed that on the day of occurrence he 

came to the house of his sister-in-law at about 6/7 p.m. At the time of occurrence 

Nirmal Dutta could not enter the house of his mother-in-law since the occurrence 

took place on the courtyard.  PW-6 further deposed that  initially the accused had 

quarreled with him for about one and half hours. Thereafter, PW-6 called Nirmal 

Dutta over phone. Prior to that accused also altercated with the mother-in-law of 

Nirmal Dutta (PW-1) for about half an hour but no neighbouring people came to the 

place of occurrence at that time. PW-6 further deposed that at the time of occurrence 

when he was talking to PW-1 and PW-3 Jan Saikia at that time accused gave 'dao' 

blow on the head of Nirmal Dutta. PW-6 further deposed that police only asked him 

regarding Post-Mortem and nothing else. PW-6 denied defence suggestion that on 

the day of occurrence Nirmal Dutta along with Pulak, Manoj came to the house of
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the accused consuming liquor and raised hue and cry. He denied defence suggestion 

that he did not see the accused giving 'dao' blow on Nirmal Dutta and he has deposed 

false evidence. 

14. Above are the evidence led by the prosecution to prove its case against 

the accused. 

15. To prove the charge U/S-447, IPC the prosecution is to prove 

that  (a)  the  accused entered  into  or  upon  the  property in  the  possession 

of  another   if  such entry is  lawful at  the  inception  but  then the  accused 

later unlawfully remained upon such property to commit an offence or to 

intimidate,  insult  or  annoy any person in possession of  the property.  (c) 

such entry or unlawfully staying upon the property must be with intent - 

(i)  to commit an offence or (ii) to intimidate, insult or annoy any person 

in possession of the property.  

16. To  prove  the  charge  U/S-302,  IPC,  the  prosecution  has  to  establish 

beyond reasonable doubts :- 

 (i) That the death of some human being was caused 

 (ii) That such death was neither suicidal nor accidental but it was  

homicidal. 

 (iii) That it was accused whose act or the consequence of his act,  

caused such death. 

(iv) That the accused had no legal excuse or defence for causing  

such death or for causing such injury. 

(v) That the accused did such an act :- 

 (a) with the intention of causing death or 

(b) with the intention of causing such bodily injury, 

(i) as the accused knew it likely to cause death or 

 (ii) (a) that such an injury was sufficient in the ordinary course 

of nature to cause death or (b) that the accused caused death by doing 

an act which he knew, in all the probabilities, to cause death. 

 (iii) Or the accused caused such bodily injury to such person as 

was likely to cause death. 

17.  In the instant case at hand it reveals from the evidence on record that 

PW-1 Taramai Saikia claims herself to have witnessed the occurrence where accused 

gave 'dao' blow on the head of Nirmal Dutta causing his death and fled away.
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PW-6 Jitu Dutta being the younger brother of deceased deposed that on the day of 

occurrence he saw the accused giving 'dao' blow on the head of Nirmal Dutta and 

accused fled away. Apart from that PW-2, PW-3 being related witnesses did not see 

the alleged occurrence but after the occurrence hearing hue and cry they arrived at 

the  place of  occurrence and saw Nirmal  Dutta  lying  with  head-injury.  Aforesaid 

PWs-2 & 3 are  reported witnesses.  PW-4 Jan Saikia  who is  the daughter of  the 

informant  through in  examination-in-chief  deposed  that  hearing  hue and  cry she 

came out of her house and saw the accused giving blow with a 'dao' on the head of 

Nirmal Dutta and accused fled away. But in cross-examination, PW-4 contradicted 

her own statement by saying that she did not see the accused while giving 'dao' blow 

on the head of Nirmal Dutta. PW-1, 2, 3, 4 & 6 all are related witnesses and PW-5 is 

official witness. 

18. It  is  well  established  principle  of  law  that  testimony  of  a  witness 

otherwise inspiring confidence cannot be discarded on the ground that he being a 

relation of the deceased is an interested witness. In the case of State of A.P. Vs S. 

Rayappa ( 2006) 4 SCC 512, the Hon'ble Apex Court held that a close relative who 

is  a  very  natural  witness  cannot  be  termed  as  an  interested  witness.  The  term 

interested postulates  that  the  person concerned must have some direct  interest  in 

seeing  the  accused  being  convicted  somehow  or  the  other  either  because  of 

animosity. On the other hand being a close relation to the deceased they will try to 

prosecute the real culprit by stating the truth. There is no reason as to why a close 

relative  will  implicate  and  depose  falsely  against  somebody and  screen  the  real 

culprit  to  escape  unpunished.  The  only requirement  is  that  the  testimony of  the 

related witness should be examined cautiously.  

19. On perusal of evidence on record in the instant case at hand, I find that 

PW-1 Taramai Saikia being the mother-in-law of the deceased deposed that at the 

time  of  occurrence  Nirmal  Dutta  was  invited  to  her  resident  for  dinner  and 

accordingly he came and prior to the occurrence Nirmal Dutta was gossiping with 

his  sister-in-law inside the  house  of  PW-1.  After  having  dinner  when PW-1 and 

Nirmal  Dutta  was  about  to  come out  of  the  house  of  PW-1 at  that  moment  the 

accused gave 'dao' blow on the head of Nirmal Dutta near the door step of PW-1's 

house and fled away.  PW-6 is  another material  witness who is  the own younger 

brother  of  the  deceased  narrated  a  different  story that  on the  day of  occurrence 

Nirmal Dutta  and PW-6 himself  was invited for dinner  by PW-1 accordingly on 

5.10.09 PW-6 alone came to the house of PW-1 and during his presence accused 

came to the house of PW-1 and gave fist blow on the door of PW-1's house 
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as a result of which an altercation between PW-1 and the accused took place in 

which PW-6 Jitu Dutta also took part and said altercation and quarrel continued for 

about half an hour.  After that PW-6 over phone called his elder brother Nirmal 

Dutta to the place of occurrence and on the courtyard of PW-1 the accused gave 

'dao'  blow  on  the  head  of  Nirmal  Dutta  and  fled  away.  So,  I  find  material 

contradiction in the evidence of PW-1 & PW-6 regarding the manner in which the 

alleged  occurrence  took  place.  PW-1 nowhere  stated  in  her  evidence  regarding 

presence of PW-6 with her at the time of alleged occurrence. According to PW-1 at 

the time of occurrence deceased Nirmal Dutta was inside her house and he was 

gossiping with his sister-in-law, whereas according to PW-6 prior to the occurrence 

Nirmal Dutta was not present in the house of PW-1 rather he came there on being 

called by PW-6 over phone and Nirmal Dutta not even could enter into the house of 

PW-1. Apart from that PW-4 Smti Jan Saikia who is the daughter of the informant 

deposed that she saw the accused running away from the place of occurrence after 

giving 'dao' blow on the head of her brother-in-law deceased Nirmal Dutta. But 

PW-1 and PW-6 nowhere stated in their evidence regarding presence of PW-4 at 

the time of alleged occurrence. So, I find that there is material contradiction in the 

evidence of PW-1 and PW-6 & PW-4 regarding commission of the alleged crime 

by the accused. It is also reveals from the evidence on record that though there 

were houses of many people near the house of PW-1 but nobody came forward to 

interfere with the alleged quarrel which took place between PW-1, PW-6 and the 

accused, as deposed by PW-6 in his evidence. It also transpires from the evidence 

of  PW-1  that  she  had  previous  enmity  with  the  accused  prior  to  the  alleged 

occurrence since PW-1 did not agree with the proposal of the accused to marry 

PW-1's  daughter  Smti  Jan Saikia  (PW-4).  Regarding the  place  of  occurrence it 

reveals from the evidence of PW-2 and PW-3 that at the time of alleged occurrence 

it was dark in an around the place of occurrence due to cessation of electric power 

supply.  In  such a circumstance, in  my view it  is  difficult  to  recognize  the  real 

culprit amidst darkness when the culprit who gave a single blow with 'dao' on the 

head of the deceased and fled away.  On the other hand PW-1 herself deposed that 

she could not see in which direction the accused fled away after committing the 

alleged occurrence. 

20. In  the  case  of  Sharad  Bridhi  Chand  Sarala  Vs  State  of 

Maharashtra reported in AIR 1984 SC 1622,  the Hon'ble Supreme Court has 

laid down five golden principles in ascertaining the guilt or otherwise of an accused 

involved in a case based on circumstantial evidence.
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 (i) “Circumstances from which conclusion of guilt to be drawn  

should be fully established. The circumstances concerned, 'must' or 'should' 

and not 'may be' established. 

(ii) The facts  so established should be consistent  only with  the  

hypothesis of the guilt  of the accused, that is to say they should not be  

explainable in any other hypothesis except that the accused is guilty. 

(iii) Circumstances should be of a conclusive nature and tendency. 

(iv) They should exclude any possible hypothesis except that one to 

be proved and 

(v) There must be a chain of evidence so complete as not to leave 

any reasonable ground for conclusive consistent all with the innocence of  

the accused and must show that in all have probability the act must have  

been done by the accused. 

21. In the instant case in hand it is seen from the evidence on record that 

the prosecution could not prove the chain of circumstances to establish their case 

on the basis of circumstantial evidence. On the other hand it is seen from the case 

record  that  police  failed  to  seize  the  weapon of  offence  and  nothing  could  be 

recovered from the possession of the accused to prove his involvement with the 

alleged occurrence. Defence took the plea that deceased Nirmal Dutta prior to the 

occurrence  came  to  the  house  of  the  accused  under  influence  of  liquor  and 

damaged  the  house  of  the  accused  and  out  of  grudge  the  accused  is  falsely 

implicated  with  the  alleged  occurrence.  In  my  view  in  the  present  scenario 

probability of false implication of the accused with the alleged occurrence by the 

informant side cannot be ruled out. The police failed to seize the weapon of offence 

as such neither it could be sent for Serological test nor could be placed before the 

autopsy doctor to obtain his opinion that the wounds inflicted upon the deceased 

could have been caused by the said weapon.  In this way the prosecution has failed 

to prove as to under what circumstances, if at all, the accused had committed the 

crime. 

22. In  the  light  of  foregoing  discussion  and  in  view  of  the  gross 

deficiencies and also keeping in mind the facts and circumstances of the case, I am 

of  the  view  that  the  prosecution  has  failed  to  prove  the  charge  of  offence 

punishable  U/S-447/302  of  the  IPC  against  the  accused  beyond  all  reasonable 

doubts. So, I hold the accused not guilty for the offence punishable U/S-447/302 of 

the IPC and set at liberty forthwith. 
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23. Judgment  prepared,  pronounced  and  delivered  in  the  open  Court 

under  my  hand  and  seal  of  this  Court  on  this  the  13 t h  day  of 

February,2014 at Biswanath Chariali.  

      ( Sri S. Khound.  ) 

                                                                                 Add. District & Sessions Judge, 

                                                                                  Biswanath Chariali. 

          

    

                    Dictated & Corrected by me 

    (  Sri S. Khound.   )                   

               Addl. District &  Sessions Judge

                           Biswanath Chariali. 

******** 


